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Articlel - The Parties

The Department of Environmental Protection (the “Department”) is located a One
Winter Street, Boston, Massachusetts, with a regiona office at 436 Dwight Strest,
Springfield, Massachusetts.

The Genera Electric Company (“GE”) is a New York corporation with a place of
business at 100 Woodlawn Avenue, Rittsfield, Massachusstts.

Article |l -Statement of Purpose

This Adminigrative Consent Order (the “Order™) is voluntarily entered into by GE and
the Department because they have mutualy agreed that it is in the public interest to
proceed promptly with the measures caled for herein. GE and the Department have
agreed that it would be more productive not to expend considerable resources and time
in litigating the determinations st forth herein, but ingtead to use their collective
resources and time to undertake forthwith and without delay the measures provided for
herein.

This Order shdl replace two Adminigtrative Consent Orders previoudy entered into by
GE and the Department -- namely, an Adminigrative Consent Order governing the
Housatonic River and related sites (SA 1-0147 and 1-0151), which was executed and
became effective on May 22, 1990; and an Administrative Consent Order governing
GE’s Pittsfield Facility and related sites (SA 1-0145, 1-0146, 1-0148, 1-0563, and
1-0714), which was executed and became effective on July 2, 1990. The terms of those
prior consent orders have been largely (but not entirely) superseded by a Consent
Decree executed and lodged by GE, the Department, and other federal and state
governmenta agencies as of , __, 1999 (the “1999 Consent Decree”’) and
entered by the United States Digtrict Court for the Digtrict of Massachusetts on

, ,inthe case of United States et d. v. Gengrd Electric Company

(Civil Action No.).



2.3.

2.4.

The 1999 Consent Decree does not govern the implementation of response actions at
Off-Site Properties, as hereinafter defined. Accordingly: the objectives of the
Department and GE in entering into this Order are to ensure the prompt, timely, and
effective implementation of response actions a Off-Site Properties in accordance with
the provisons of this Order.

In light of the entry of the 1999 Consent Decree and the Department’s and GE’s
agreement to this Order, the terms of the May 22, 1990 and July 2, 1990 Adminigtrative
Consent Orders referenced above shall be deemed superseded as of the effective date of
this Order.

Article Il - Definitions

Unless otherwise expressly. provided herein, terms used in this Order which are defined in the
Massachusetts Contingency Plan (“MCP”), 310 CMR 40.0006, shdl have the meanings assigned
to them in the MCP. In addition, as used in this Order, the following terms shdl have the
falowing meanings

3.1

3.2.

3.3.

3.4.

“1999 Consent Decreg’ shall mean the Consent Decree executed by GE, the
Department, the United States Environmental Protection Agency (“EPA™), and other

federd and state governmenta agencies concerning the Pittsfield/Housatonic River
Site, as lodged in the United States Didtrict Court for the Digtrict of Massachusetts on

_, 1999, in the case of United States et al. v. General Electric
Company (Civil Action No. } and entered by the court in that case on

“Dumping Ground” shdl mean an area routindy used by multiple parties for dumping
trash, debris, or other waste materials.

“East Stregt Area I-South” shdl mean the area within the City of Pittsfied,
Massachusetts, that is bounded by East Street on the north, Newell Street on the west,
the Housatonic River on the south, and Fasce Place on the esst, but shdl not include the
paved portions of paved roadways themsalves (or underlying soil) or the Housatonic
River or its banks.

“Hll” shdl have the following meanings for purposes of this Order:

(@ For any resdentia or school property, “Fiil” shal mean any soil or other waste
materid present on the property which has come from the GE Fecility.

(b) For any park or playground which is not a former junkyard, scrapyard, dumping
ground, or industrid property (or which is a former junkyard, scrapyard, dumping
ground, or industrid property that was owned or operated by GE), “Fill” shall
mean any oil or other waste materia present on the property which has come
from the GE Fadility.
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3.6.

3.7.

3.8.

3.9.

(¢0 For any park or playground which is a formerjunkyard, scrapyard, dumping
ground, or industria property (except for one that was owned or operated by GE),
“Fll” shdl mean any il (as defined in the MCP) or fullers earth, induding such
soil or fullers earth containing debris, which has come from the GE Facility.

(d) For any other type of property not referenced in subparagraph 3.4(a), 3.4(b), or
3.4(c), “Fill” shal have the same meaning as stated in subparagraph 3.4(c).

For purposes of this Order, any Fill associated with GE that is located in Berkshire
County shdl be presumed to have come from the GE Facility.

“GE’ shdl mean collectivdy the Generad Electric Company and jts successors and
assgns.

“GE Fadlity” shall mean the GE facility in PFittfidd, Massachusetts, comprising
goproximately 250 acres of land, and dl areas and places within that facility.

“Industria Property” shdl mean a property where oil and/or hazardous materids are or
were routinely used in business operations, except fudl oil for heating.

“MCP” shdl mean the Massachusetts Contingency Plan, promulgated & 310 CMR
40.0000, as may be amended from time to time.

“Off-Site Properties’ shdl have the following meanings for purposes of this Order:

(@ Except as provided in subparagraph 3.9(b) below, “Off-Site Properties’ shal
include any property or area located in Berkshire, Franklin, Hampden or
Hampshire Counties (the “Western Region”) of Massachusetts. outside the GE
Facility, where Fill, as defined in the relevant subparagraph of Paragraph 3.4,
from the GE Facility has been deposited, stored, disposed of or placed or has
come to be located.

(b) “Off-Site Properties’ shdll not indude:

(1) Any properties or areas which are subject to the 1999 Consent Decree,
except for East Street Area |-South (or other’ aress, if any) as to which
groundwater will be addressed by the 1999 Consent Decree, but sl
contamination (if any) is subject to the provisons of this Order;

(i) Any property which is not a resdentia property, school, park, or
playground and is or previoudy was a municipaly owned or operated
dumping ground that was municipaly owned or operated at the time of

dumping;

@)  Any pak or playground that was formerly a municipaly owned or
operated dumping ground and was municipally owned or operated at the
time of dumping, but this excluson will goply only after the performance
of any initid investigations or Immediate Response Actions (“IRAs”) for



3.10

311

3.12.

4.1.

4.2.

4.3.

4.4.

4.5.

4.6.

PCBs otherwise required by this Order, as described in subparagraph
7.1{a) below; or

(v)  The paved portions of any paved roadways (including roadways covered
with chip sedl), provided that such roadways were paved prior to the date
on which the Department notifies or has notified GE of, or GE otherwise =

obtains or has obtained, credible evidence of Fill in the roadway or the
bordering property along the roadway.

(c) Off-Site Properties shdl be consdered Tier 1 A sites under the MCP

“Park” and “Playground” shal each mean land set aside for use by the public for
ahletic, recregtiona or leisure activities.

“PCBs” shdl mean polychlorineted biphenyls T
“Respond”, “Responsg”’, “Response Action” shal each mean assess, assessment,

contain, containment, remove, or remova.

Artide IV . Statement of Facts -

The Department is a duly congtituted agency of the Commonwedth of Massachusetts
and is responsible for the implementation and enforcement of the Massachusetts Ol
and Hazardous Materid Release Prevention and Response Act, M.G.L. Chapter 21E,
and the MCP regulations promulgated thereunder at 310 CMR 40.0000.

GE purchased much of the property comprising the GE Facility in 1903 and has used
that property for various manufacturing and other purposes from thet time to the

present.

GE has generated and used oil and/or hazardous materia (“OHM”) (as defined in the
MCP) a the GE Facility, some of which has been released to the environment in and
around the GE Fadility. Beginning in goproximately 1932 and continuing until
approximately 1977, GE used PCBs a the GE Facility in the manufacture of certain
electricd components. GE disposed of some of these at the GE Fecility, and additional
PCRBs have come to be located at various locations in and around the GE Fecility.

In 1990, the Department issued, and GE consented to, two Adminigtrative Consent
Orders -- one covering the Housatonic River and related Sites, executed May 22, 1990,
and the other covering the Fittsfield Facility and related Sites, executed July 2, 1990
(the “1990 Consent Orders’). These Consent Orders replaced a prior consent order
executed by GE and the Department dated May 27, 1981.

The sites subject to the 1990 Consent Orders are considered Tier 1A disposal sites
under the MCP by virtue of 310 CMR 40.0670.

Pursuant to the 1990 Consent Orders, GE has carried out numerous response actions at
the GE Facility, the Housatonic River, and various related Sites under the direct



4.7.

4.8.

4.9.

supervison and oversght of the. Department. Since January 1994, the Department has
coordinated its oversight of GE's response actions under the 1990 Consent Orders with
oversght by EPA of GE's response actions at most of these Sites pursuant to a
corrective action permit issued by EPA to GE under the federal Resource Conservation
and Recovery Act, effective January 3, 1994.

Beginning in 1997, GE has conducted and is continuing to conduct response actions a
numerous Off-Site Properties on an expedited and streamlined basis under the direction
and oversght and with the gpprova of the Department. These response actions have
been undertaken pursuant to the July 2, 1990 Adminigtrative Consent Order referenced
in Paragraph 2.2,

In the Fal of 1997, GE, the Department, EPA, and other interested governmental
agencies commenced settlement negotiations to resolve the issues relating to the sites
covered by the 1990 Consent Orders with the exception of the Off-Site Properties.
These negotiations culminated in the parties execution of the 1999 Consent Decree,
which defines, or establishes a process for determining, the appropriate response
actionsfor most of the Sites covered by the 1990 Consent Orders except for the Off-Site
Properties. The 1999 Consent Decree provides that, for the Sites regulated by such
Consent Decree, it will replace the terms of the 1990 Consent Orders executed by GE
and the Department. The 1999 Consent Decree does not regulate the Off-Site
Properties (or portions of such properties) that will be regulated by this Order.

Although GE has performed, and - upon DEP approva of a Response Action Outcome
{(“RA0O”) Statement-will have completed, response actions a numerous Off-Site
Properties, other Off-Site Properties have been identified where response actions have
not yet been performed or completed, and additional Off-Site Properties may be
identified in the future. Accordingly, the Department and GE have agreed thet it is
appropriate to enter into a revised Administrative Consent Order to govern the
implementation of response actions at presently known Off-Site Properties and those
Off-Site Properties which may be identified in the future.

Based on the foregoing statement of facts and pursuant to its authority under Section 9 of M.G.L.
Chapter 21E, the Department orders, and GE agrees to, the following terms and conditions:

5.1

Article V- Parties Bound

This Order shdl apply to and be binding upon GE and its successors and assigns. No
change in ownership or the corporate or lega status of GE will in any way dter GE's
responghilities under this Order. GE shall not violate this Order.

Article VI « Imminent Hazard Reporting and | mmediate Response Actions




6.1.

6.2.

1.1

GE and its contractors, representatives, and agents shall, throughout the duration of the
conduct of response actions a any of the Off-Site Properties, evaluate whether any
condition identified or discovered at any Off-Site Property poses or could pose an
imminent hazard (within the meaning of the MCP). If GE or its contractors,
representatives, or agents identifies a condition that poses or could pose an imminent
hazard (within the meaning of the MCP) a any Off-Ste Property, GE shdl notify the
Department as required by the MCP.

In the event that GE or the Department identifies a condition that poses or could pose
an imminent hazard (within the meaning of the MCP) a an Off-Site Property and the
Department determines that an Immediate Response Action (*IRA”) is required, GE
shdl submit an IRA Plan and perform or arrange for the performance of an IRA to the
extent gpproved or required by the Department consstent with the MCP. Prior to the
implementation of an IRA a or in connection with the Off-Site Properties, GE shdll
obtain the Department’ s gpproval except as otherwise provided in the MCP (3 10 CMR
40.0421). For Off-Site Properties subject to the streamlined process described in
Article VII herein, the Department, in its sole determination, may waive the
requirements for IRA status reports, IRA completion reports, and other IRA documents
described in the MCP.

Articdle VII . Streamlined Process for Response Actions at Off-Site Properties

The streamlined process set forth-in this Article VII shdl apply to Off-Site Properties
which are used for resdentia purposes or as a schoal, park, or playground, and any
other Off-Site Properties which the Department determines and GE agrees should be
subject to this streamlined process; provided, however, that:

@

For any Off-Site Property that is currently used as a park or playground and was
formerly a municipaly owned or operated dumping ground that was municipaly
owned or operated at the time of dumping, GE’s obligations under this Order shall
be limited to proposing, conducting, and reporting on an initid investigation of
such property in accordance with Paragraphs 7.3, 7.4, and 7.5, but limited to PCB
Arociors 1254 and 1260, evauating whether any PCB concentrations detected in
s0il at the property pose or could pose an imminent hazard (within the meaning of
the MCP), and if so and if required by the Department, submitting an IRA Plan
and performing an IRA to address such PCB concentrations at the property in
accordance with Paragraph 6.2 and the MCP. If the Department determines that
any further response actions are necessary at such property, such response actions
shdl not be subject to or governed by this Order, but shdl be subject to and
governed by applicable law including M.G.L. ¢.21E and the MCP.

For the properties subject to this streamlined process, the Department has determined,
and GE agress, that use of this streamlined process is in the public interest, within the
discretion of the Department, and consstent with the MCP.



7.2

7.3.

14.

7.5.

7.6.

7.1.

For each property subject to the streamlined process, GE shdl complete dl activities as
described in Paragraph 7.3 through 7.16 inclusive, as gpplicable, on an accelerated
schedule to be approved or set by the Department for each submitta and/or action.

Upon GE obtaining credible evidence that Fill from the GE Facility may be located at
an Off-Site Property subject to this Article VII, GE shdl notify the Department as
expeditioudy as practicable of such credible evidence of Fill. GE shdl then. as
directed by the Department, submit to the Department for review and gpprova an
Initid Investigation Plan for such property proposing an initid st of sampling
activities to evauate the presence of OHM at the property, aong with a schedule for
conducting such activities.

If GE's Initid Investigation Plan is gpproved by the Department or is approved subject
to conditions, GE shdl carry out the initid investigations in accordance with the
Department’s approva or conditional gpprova on an accelerated schedule as gpproved
or modified by the Department. If GE's Initid Investigation Plan is disgpproved by the
Department, GE shall revise and resubmit such plan as required by the Department, in
order to obtain approva or conditiona approva of the Initid Investigation Plan, and
GE dhdl then cary out the initid investigations in accordance with such approva or
conditional gpproval.

Upon completion of the initid investigations, GE shdl submit to the Department an
Initid Investigation Summary Report (in accordance with a schedule gpproved or set by
the Department). This report shal summarize the investigations conducted and the
results of such investigations, and shdl include a recommendetion regarding the need
for further expedited response actions at the property in question.

If the Initid Investigation Summary Report cdls for additional assessment activities a
the property or if the Department, upon review of that report, determines and notifies
GE that additional assessment activities are necessary to evauate the nature or extent of
OHM from the GE Facility, GE shdl, on the schedule st forth in the Initid
Investigation Summary Report or in the Department’s notification letter, submit to the
Department for review and gpprova a Supplementa Investigation Plan proposing the
additiona investigations necessary to characterize the nature and extent of such OHM
a the property, dong with an accelerated schedule for conducting such activities.

If GE's Supplementa Investigation Plan is approved by the Department or is gpproved
subject to conditions, GE shdl expeditioudy carry out the additional investigations in
accordance with the Department’s gpprova or conditiona gpprova on an accelerated
schedule approved or modified by the Department. If GE’s Supplementa Investigation
Fan is disapproved by the Department, GE shdl revise and resubmit such plan as
required by the Department to address OHM from the GE Facility, in order to obtain
goprova or conditiond approvd of the Supplementd Investigation Plan; and GE shall
then expeditioudy carry out the additiona investigations in accordance with such
approva or conditiona gpprova.



7.8.

7.9.

7.10.

7.11.

7.12.

Upon completion of the supplemental investigetions, GE shdl submit to the

Department a Supplementa Investigation Summary Report (in accordance with a —
schedule gpproved or set by the Department). This report shal summarize the

supplementa investigations conducted and the results of dl investigations at the

property, and shdl include a recommendation regarding the need for additiona

investigations and/or remedia action at the property in question to address OHM from

the GE Fadility.

If GE’s Supplementd Invedtigation Summary Report cdls for additiond investigations

at the property or if the Department, upon review of that report, determines and notifies

GE that additiona investigations are necessary to evauate the nature or extent of OHM -
from the GE Facility, GE shdl undertake the additiond investigations determined to be

necessary by GE or the Department. Upon completion of such additional

invegtigations, GE shdl submit to the Department a further Supplementa Investigation

Summary Report (in accordance with a schedule approved or set by the Department),

summarizing the additional investigations and the results thereof and including a

recommendation regarding the need for remedia action at the property to address OHM

from the GE Fadility.

If, upon conclusion of the supplemental investigations, GE concludes, or the
Department determines and natifies GE, that remedia action at the property is required
under the MCP to address OHM from the GE Facility, GE shal submit to the
Department for review and approva a Remedid Action Work Plan (in accordance with
a schedule approved or set by the Department). That Remedia Action Work Plan shall
include: (a) an evauation of remedia action dternatives, as appropriate; (b) a proposa
for expedited remedia action at the property (including proposed locations and depths
of soil removd, if any); (c) ajudification for that proposed remedid action
demondtrating that it is consstent with the requirements of the MCP; (d) a decription
of pre-implementation activities, Ste preparation, soil excavation procedures, soil
handling and disposal procedures, Ste restoration activities, hedth and safety measures
to be implemented, and project reporting and documentation; and (€) a proposed
accelerated schedule for the remedid action.

If GE's Remedia Action Work Plan is gpproved by the Department or is approved
subject to conditions, GE shdl carry out the expedited remedid action in accordance
with the Department’s gpprova or conditiona gpproval and with the MCP, on a
schedule gpproved or set by the Department. If GE's Remedia Action Work Plan is
disapproved by the Department, GE shal revise and resubmit such plan as required by
the Department and the MCP to address OHM from the GE Fecility, in order to obtain
approva or conditiona approva of the Remedia Action Work Plan; and GE shdl then
expeditioudy carry out the remedia action in accordance with such gpprovad or
conditional approva and the MCP, on a schedule approved or set by the Department.

Upon completion of the expedited remedia action at the property, GE shdl submit to
the Department a Finad Completion Report, as provided in the approved or
conditionally approved Remedia Action Work Plan.



7.13.

7.14.

7.15.

7.16.

Upon completion of dl response actions a the property, GE shdl submit to the
Department an RAO Statement for the property in accordance with the MCP.

The Department will review the RAO Statement submitted by GE and approve or
disgpprove such Statement in accordance with the MCP. In the event that the
Department disapproves such Statement, GE shall resubmit the RAQ Statement as
required by the Department and in accordance with the MCP, in order to obtain
Department gpprova of such Statement. Nothing in this Order shdl be deemed to
preclude GE from seeking dispute resolution under this Order if GE-asserts that
Department gpprova of an RAO Statement is being unreasonably withheld.

The Department may determine that any one or more ddiverables and/or gpprovasin
the foregoing sequence may be diminated (except for the Initid Investigation Plan and
the RAO Statement), or that additional submittals and/or gpprovals are necessary, for
particular Off-Site Properties. GE shdl comply with any such Department
determination that is not inconsstent with the MCP.

If, following the Department’s approva of an RAO Statement for an Off-Site Property,
the Department becomes aware of new information, not known to the Department &t the
time of such approvad, regarding the presence or extent of OHM from the GE Facility
at the property which was not previoudy known to the Department and was not
aufficiently addressed by the response actions that led to the Department’s approva of
the RAO Statement, and if the Department concludes that such new information
indicates that conditions a the property (or a portion of the property) no longer achieve
aleve of no dgnificant risk to human hedth, wefare, safety or the environment under
the MCP, then GE shdll, if so directed by the Department, propose and conduct such
further response actions at the property (or portion of the property) as are determined
by the Department to be necessary to address such conditions in accordance with the
MCP. For purposes of this Paragraph, OHM present at concentrations that are
generdly consstent with concentrations that are known to remain or would be expected
following the completion of the response actions in portions of the property (up to the
whole thereof) addressed by the RAO Statement as gpproved shal not be consdered
new information.

Article VIII . Response Actions at Off-Site Properties Not Subject to Streamlined Process

8.1.

8.2.

Off-Site Properties which are not subject to the streamlined process described in Article
VIl herein shal be subject to this Article VIII (except as otherwise provided in
subparagraph 7.1(a) above).

Upon GE obtaining credible evidence that Fill from the GE Facility may be located at
an Off-Site Property which is not subject to the streamlined process described in Article
VIl herein, GE shdl notify the Department as expeditioudy as practicable of such
credible evidence of Fill. GE shal then, as directed by the Department, submit to the



8.3.

8.4.

8.5.

8.6.

8.7.

8.8.

Department for review and approva a Scope of Work for aPPhase| Initid Site
Investigation as defined by the MCP, to evaluate the presence of OHM at the property,
aong with a schedule for conducting such investigation.

If GE's Phase | Scope of Work is approved by the Department or is approved subject to
conditions, GE shdl carry out the Initid Ste Investigation in accordance with the
Department’s approva or conditiona gpprova and as required under the MCP, on the
schedule approved or modified by the Department. If GE's Phase | Scope of Work is
disapproved by the Department, GE shall revise and resubmit such scope of work as
required by the Department and the MCP, in order to obtain approva or conditional
approva of the Phase | Scope of Work; and GE shdl then carry out the Initial Site
Investigation in accordance with such gpprova or conditiona gpprova.

Upon completion of the Initid Ste Investigation, GE shdl submit to the Department
for review and approva a Phase | Initid Site Investigation Report (in accordance with
the schedule approved or set by the Department). This report shal summarize the
investigations conducted and the results of such investigations, and shdl include a
recommendation regarding the need for Comprehensve Response Actions a the
property to address OHM from the GE Facility.

If GE's Phase | Initid Site Investigation Report is not gpproved by the Department or if
the Department’s gpprova is conditioned upon the completion of additional work, GE
shdl undertake the additional work required by the Department and the MCP to address
OHM from the GE Facility, in order to obtain approva or conditiond gpprovd of the
Phase | Initid Site Investigation Report.

If, based on the Phase | Initid Site Investigation Report, the Department determines
that Comprehensive Response Actions should be performed at the property to address
‘OHM from the GE Facility, GE shdl carry out such Comprehensive Response Actions,
in accordance with a schedule gpproved by the Department, including, as necessary,
Phases I, I11, 1V, and/or V, in accordance with and as necessary to meet the
requirements of Subpart H of the MCP (“Comprehensive Response Actions™), 310
CMR 40.0800. All submittas by GE during the course of the Comprehensve
Response Actions shdl be subject to review and approva by the Department in
accordance with the MCP provisions for Tier |A Stes.

At the conclusion of dl response actions a the property, GE shdl submit to the
Department an RAQ Statement for the property in accordance with the MCP.

The Department will review the RAO Statement submitted by GE and approve or
disgpprove such Statement in accordance with the MCP. In the event that the
Department disapproves such Statement, GE shdl resubmit the RAO Statement as
required by the Department and in accordance with the MCP, in order to obtain
Department gpprova of such Statement. Nothing in this Order shdl be deemed to
preclude GE from seeking dispute resolution under this Order if GE assarts that
Department gpprova of an RAO Statement is being unreasonably withheld.

10



8.9.

9.1

9.2.

If, following the Department’s approva of an RAO Statement for an Off-Sire Property,
the Department becomes aware of new information, not known to the Department at the
time of such approvd, regarding the presence or extent of OHM from the GE Fecility
at the property which was not previoudy known to the Department and was not
aufficiently addressed by the response actions that led to the Department’s approva of
the RAO Statement, and if the Department concludes that such new information
indicates that conditions at the property (or a portion of the property) no longer achieve
a leved of no dgnificant risk to human hedth, wdfare, safety or the environment under
the MCP, then GE shdll, if so directed by the Department, propose and conduct such
further response actions at the property (or portion of the property) as are determined
by the Department to be necessary to address such conditions in accordance with the
MCP. For purposes of this Paragraph, OHM present at concentrations that are
generdly congstent with concentrations that are known to remain or would be expected
following the completion of the response actions in portions of the property (up to the
whole thereof) addressed by the RAQ Statement as approved shal not be considered
new information.

Artide 1X - Response Actions at East Street Area |-South

This Article shdl apply to property within “East Street Area |-South,” as defined in
Paragraph  3.3.

If not submitted prior to the effective date of this Order, then within 15 days after the
effective date of this Order, GE shdl submit an Initiai Investigation Plan, proposing an

9.3.

9.4.

initid set of sampling activities to evauate the presence of OHM, dong with a schedule
for conducting such activities, at the following properties within East Street Area 1-
South, based on evauation of the available evidence rdating to those properties. Parce
J10-6-21 and/or 310-6-10, Parcel J10-6-14 and/or K10-17-1, and Parcd K10-17-3. Fol-
lowing such submittal, these properties shall be addressed by GE in accordance with
the streamlined process described in Article VII.

Upon GE obtaining credible evidence that Fill from the GE Facility may be located a
anv other Off-Site Property within East Street Area 1-South, GE shdl natify the
Department as expeditioudy as practicable of such credible evidence of Fill. GE shal
thereafter address such property in accordance with the process described in Article VI

or in Article VIII, depending on whether or not the property fits into the categories
described in Paragraph 7.1.

If not submitted prior to the effective date of this Order, then within 60 days after the

effective date of this Order, GE shall submit to the Department a Supplemental Phase 11
Scope of Work proposing to conduct the following activities and a schedule for

conducting such activities.

11



9.5.

9.6.

9.7.

9.8.

(@ An invedtigation and evduation of preferentiad pathways within East Street Area
[-South, consgtent with the investigation and evauation ofpreferentiai pathways
proposed by GE in the Addendum fo AMCP Supplemental Phase Il Scope of Work
and Proposal for RCRA Facility Investigation of East Street Area [/U/SEPA Area
3 (submitted to the Department in November 1996);

(b)  An examindion of basdline monitoring and other groundwater data to determine
if sumps in Eagt Street Area |-South intercept groundwater; and

(c) Resampling of any sumps for which PCB concentrations in excess of 2 ppm in
sediment or liquid samples were found during prior sampling by GE, provided
that such sumps are dill in exisence.

If GE's Supplemental Phase Il Scope of Work is gpproved by the Department or is.
approved subject to conditions, GE shal carry out the work described therein in
accordance with the Department’s approval or conditiona approva and consstent with
the MCP. on a schedule approved or modified by the Department. If GE's
Supplemental Phase Il Scope of Work is disapproved by the Department, GE shall
revise and resubmit that Scope of Work as required by the Department and consistent
with the MCP to address preferentia pathways and/or basement sumps within East
Street Area |-South.

Upon completion of the investigations described in GE's Supplementa Phase Il Scope
of Work, GE shall submit a Supplementa Phase Il Report in accordance with the
schedule gpproved or modified by the Department. That report shdl summarize the
Investigations conducted and the results of such investigations. It shal aso include an
evauation as to whether further response actions are necessary to address preferential
pathways and/or basement sumps within East Street Area I-South and, if so, a proposa
to conduct such further response actions and a proposed schedule for their
implementation.

If GE concludes that further response actions are necessary to address preferentia
pathways and/or basement sumps within East Street Area I-South and the Department
approves or conditionally approves GE's proposa to conduct such actions. GE shdl
carry out such further response actions in accordance with the Department’s approval
or conditiona approval and consistent with the MCP on a schedule approved or
modified by the Department. If the Department disgpproves GE's Supplementa Phase
Il Report or conditions its approva upon the completion of additional work to address
preferential pathways and/or basement sumps within East Street Area I-South, or if the
Department otherwise determines in accordance with the MCP that further response
actions are necessary to address such issues, the Department will so notify GE in
writing, and GE shall conduct such additiona response actions in accordance with the
Department’ s determination and the MCP on a schedule set by the Department.

Upon completion of all necessary response actions to address preferentia pathways and
basement sumps within East Street Area |-South, GE shal submit to the Department



10.1.

10.2.

11.1.

for review and gpprovd afinad report on such response actions. That report shal
include a recommendation as to an gppropriate mechanism by which the Department
will determine that atl such response actions have been satisfactorily completed
consgtent with the MCP.

Article X - Access

GE shdl permit access to the GE Facility, and al property owned or controlled by GE
within the Western Region of DEP, by the Department and its employees, consultants,
and other authorized contractors, representatives, and agents, at all reasonable times, to
the extent necessary for overseaing the implementation of this Order. When vigting the
GE Facility, the Department and its employees, consultants, and other authorized
agents shdl use reasonable efforts to comply with al reasonable safety rules enforced
by GE on a non-discriminatory basis againg all GE employees and non-GE employees
vidting the GE Fadility, including the use of protective clothing gpproptiate for Ste
conditions. However, if GE requires the use of non-standard persond protective
equipment for entry to a particular portion of the GE Facility, and if the Department’s
representatives do not have such equipment and GE is unable to supply the required
non-standard equipment upon request, then GE shdl not deny access to such portion of
the GE Facility. Furthermore, nothing in this Paragraph 10.1 shal be construed to be a
waiver of the Department’s rights to access to property owned or controlled by GE in
accordance with the provisons of M.G.L. Chapter 21E.

GE gdhdl use its best efforts to obtain Ste access agreements for itsdf and the
Department and their employees, consultants, and other authorized agents from the
owners of any property not owned by GE on which work is required under this Order.

In the event that such Ste access agreements cannot be obtained in a timely fashion, GE
shdl promptly notify the Department in writing, and such notification shal include a
description of the efforts made to obtain access, persons contacted, dates of such
contacts. and reasons for its lack of success.

Arnticle XI - Public Paticipation

GE shdl participate in good faith and to the extent required by the Department in all
public participation activities undertaken pursuant to the MCP in connection with the
activities conducted under this Order.



Article X1l . Sample Callection

12.1. If and where the Department specificaly requests prior notice of any sample collection
activity conducted under any approved activity pursuant to this Order, GE shdl provide
such prior notice within the time frame requested by the Department, unless such notice
is not practicable, in which case GE shdl give the Department as much advance notice
as practicable. At the request of the Department, GE shdl dlow the Department or its
authorized representatives to take duplicates of any samples collected pursuant to the
terms of this Order.

Article X111 - Permits, Licenses. and Approvals

13.1. GE shdl use its best efforts to identify for the Department and timely obtain dl federd,
date, and loca permits, licenses, or approvals and any agreements necessary for any
actions required under the terms of this Order.

¥
Article X1V « Indemnification

14.1. GE agrees to indemnify, save, and hold harmless the'Dep?rt—I;lent and its employees,
cohsultants, authorized contractors, representatives, and agents, from and against any ..
and al clams or causes of action arisng from or on account of negligent or other
tortious a&cts or omissons of GE and/or its employees, consultants, contractors,
representatives, and agents in performing the activities and underteking its
respongbilities pursuant to this Order.

14.2.  The Department is not to be construed as a party to, and does not assume any liagbility
for, any contract, agreement, or other binding obligation entered into by or on behaf of
GE in performing the activities and undertaking the respongbilities assgned to it
pursuant to this Order.

14
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16.1.

Artide XV-Dispute Resolution

GE may invoke dispute resolution under this Article XV with respect to any dispute
arising under this Order, including any dispute regarding a decison by the Department
that GE has failed to comply with any time deadline or requirement established in or
pursuant to this Order. The Department and GE shdl initidly attempt to resolve any
such dispute informaly. In the event that any dispute arisng under this Order is not
resolved informaly, and if GE wishes to pursue its disagreement by employing formd
dispute resolution, GE shdl, within 14 days of the Department’s written notice theat the
dispute was not resolved informaly, give written notice to the Department as specified
in Article XVIII of this Order and to the Department’s Assstlant Commissioner for
Wagte Site Cleanup. Such notice shal specify in reasonable detail the disputed matter
and present GE's podition regarding that matter. After recelving such notice, the
Department may submit a written Statement of the disputed matter and its position.
Within 15 days theresfter, GE may, with the permisson of the Assstant Commissoner,
submit a reply. In addition, the Assstant Commissoner may, in his or her sole
discretion, receive additiona informetion, in ord or written form or both, from the
parties to the disoute. After recaiving the pertinent information, the Assstant
Commissoner shdl provide to the Department and to GE a written statement of hisher
decision and the reasons therefor. Such decison shdl be effective under the terms of
this Order.

An dection by GE to employ the formal dispute resolution procedures set forth in
Paragraph 15.1 above shdl temporarily suspend the obligation or deadline which is the
subject of the dispute, commencing on the date the Department receives from GE the
notice of its disagreement and ending on the date that either GE recaives from the
Depatment’s Assstant Commissioner a written statement of hisher decison (as
described in Paragraph 15.1 above) or the Department and GE enter into a signed
agreement that resolves the dispute. Notwithstanding the foregoing, any eection by
GE to employ the dispute resolution procedures set forth in Paragraph 15.1 above shdll
in no event delay the implementation of the requirements st forth in Article VI herein,
unless the Department, in its sole discretion, agrees otherwise in writing.

Articde XVI - Stipulated Pendties

If GE should fail to comply with any time deadline or requirement etablished in or
pursuant to this Order, GE shdl pay to the Department the sums set forth below as
dipulated civil adminigrative pendties

(@ For aviolation of Article VI herein, an amount not to exceed §$ 5,000.00 for each

of the first three (3) days on which such afailure to comply occurs or continues,
and an amount not to exceed $ 10,000.00 for each such day theresfter;
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1~6.2.

16.3.

17.1.

17.2.

(b) For avidlation of any other time deadline or requirement set forth in this Order,
an amount not to exceed $ 2,500.00 for each of the tirst seven (7) days on which
such afallure to comply occurs or continues, and an amount not to exceed
§5,000.00 for each such day theresfter.

GE shdl mall payment of such dipulated pendties, in the amounts determined by the
Department, to the Department within thirty (30) days of demand by the Department.
Such payment shdl be made in the form of a check or money order made payable to the
Commonwedth of Massachusetts with the tile number from the first page of this Order
printed on the face of the insrument, and shal be mailed to the Department c/o
Commonwedth Master Lockbox, P.O. Box 3584, Boston, M assachusetts 02241-3584,
with copies to the Department as indicated in Articie XVII herein.

The Department may, in its sole discretion, choose to establish or not impose stipulated
cvil adminigrative pendties within the range st forth in Paragraph 16.1 above. If the
Department chooses to impose stipulated pendties, GE may chalenge, through the,
dispute resolution procedures established in Article XV herein, the Department’s
determination that GE has failed to comply with any time deadline or other requirement
established in or pursuant to this Order. Subject to that reservation, GE agrees that the
Department’s exercise of discretion to set the amount of such pendties within the range
st forth in Paragraph 16.1 above shall not be subject to the dispute resolution
procedures established in Article XV herein, and GE specificdly waives any right it
may have to chdlenge in any adminidrative or judicid forum the monetary amount of
any dipulated penaty imposed by the Department pursuant to Paragraph 16.1 herein.

The dipulated pendties set forth in this Article XVI shdl not preclude the Department
from pursuing any additiond remedies and sanctions which may be available by reason
of GE's fallure to comply with the requirements of this Order; provided. however, that
the Department shdl not seek statutory or regulatory civil pendties againg GE for any
violation or dleged violation of this Order for which gipulated pendties have been
demanded from GE pursuant to this Article XVI.

Articde XVII « Project Coordinators

GE and the Department shal each designate a Project Coordinator with primary
respongbility for overseeing the implementation of this Order.

Commencing with the effective date of this Order, the Project Coordinators will be J.
Lvn Cutler for the Department and Richard W. Gates for GE. Any permanent change
in the designated Project Coordinator shal be accomplished by sending written notice
to the other party.

Article XVIII -Notices

16



18.1. All natices or documents required to be submitted to the Department by GE under the
terms of this Order shdl be sent by first class mail, postage prepaid, telefacsimile with
an officid copy to follow by mail, nationally recognized overnight ddivery service, or
certified mail, to:

(@ Tine Department’'s Project Coordinator

(b) Alan Weinberg
Deputy Regiond Director
Bureau of Waste Site Cleanup
Department of Environmenta Protection
436 Dwight Street
Springfield, MA 01103

(c) Adam Wright, Project Manager
Bureau of Waste Site Cleanup
Department of Environmenta Protection
436 Dwight Street
Springfield, MA 01103

(d) Robert Bel, Esquire
Chief Regiond Counsd
Department of Environmenta Protection
436 Dwight Street
Springfield, MA 01103

and/or to such other persons or addresses as the Department shal designate to GE in
writing, and such documents and/or notices shall be deemed duly delivered upon
receipt by the Department.

182. All naotices or documents to be given to GE by the Department under this Order shdl be
sent by first dass mail, postage prepaid, telefacsimile with an official copy to follow by
mail, nationaly recognized overnight delivery sarvice, or certified mail, to:

(& GE's Project Coordinator

(b) Michad Carrall
Manager, Pittsfield/Housatonic Remediation Programs
Generd Electric Company
100 Woodlawvn Avenue
Pittsfidd, MA 01201

(c) Andrew J. Thomeas, J., ESquire
Counsd - Environmenta Meétters
Corporate Environmental Programs
Generd Electric Company

17



19.1.

19.2.

3 135 Easton Turnpike
Farfidd, CT 0643 1

and/or to such other persons or addresses as GE shdl designate to the Department in

writing, and such documents and/or notices shal be deemed duly delivered upon
receipt by GE.

Article XI1X - Force Maijeure

If any event occurs which delays or will delay a performance date or prevents the
performance of any other obligation established by or pursuant to this Order, which
event was beyond the control and without the fault of GE, and which event could not
have been prevented or avoided by the exercise of due care, reasonable foresight, or

due diligence on the part of GE, GE shdl immediately and in any event within five (5)
days of such occurrence notify the Department in writing of the anticipated length of
the delay or period of non-performance, the cause of the delay or non-performance, and
the steps or measures to be taken to prevent or minimize the delay or period of non-
performance, including a timetable in which GE intends to implement such steps or
measures. Upon recalving the gpprova of the Department, GE shdl implement such
steps or measures as are approved by the Department to avoid or minimize any delay or
non-performance.

If GE notifies the Department of the occurrence of an event which delays or will delay
a performance date or prevents the performance of any other obligation established by
or pursuant to this Order, and if GE otherwise complies with the requirements of
Paragraph 19.1 above, and if the delay or non-performance has been or will be caused
by circumstances beyond the control and without the fault of GE and cannot or could
not have been overcome by the exercise of due diligence, the Department shall extend
the time for performance hereunder for a period of time equd to the length of the delay
or period of non-performance. Financid inability or increased costs associated with the

-implementation of any action caled for by this Order shal not be considered

circumstances beyond the control and without the fault of GE.
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20.1.

20.2

21.1.

Artide XX - Response Action Cods

GE shdl reimburse the Department for all response action costs (including but not
limited to al oversight costs) incurred by the Department and its employees,
conaultants, and authorized contractors (including but not limited to such codts incurred
after June 26, 1999 and prior to the effective date of this Order) relating to the conduct
and oversight of response actions at the Off-Site Properties subject to this Order and the
implementation, adminigtration, and enforcement of the terms of this Order, to the
extent recovery of such costs is authorized pursuant to Section 5 of M.G.L. Chapter

2 1E and 3 10 CMR 40.1200. The Department shdl periodicaly submit to GE an
accounting of the response action costs incurred by the Department hereunder, and GE
shal pay such amounts to the Department within 60 days of the billing (or longer if
gpecified in abill), consstent with 3 10 CMR 40.1200, provided that GE may seek a
Department review of such costs pursuant to any adminigtrative review procedure
which the Department may have established pursuant to 310 CMR 40.1220 o, if no
such procedures exigt, pursuant to the dispute resolution procedures set forth in Article
XV heren. If the Department sends GE a bill that demands payment for costs (other
than past due amounts from a previous hill) that the Department incurred over a period
of time greater than twelve months, and GE, before the time in which payment_ must be
made expires, requests an extenson of time to pay, the Department will not
unreasonably refuse consent to a reasonable extension of time.

GE dhdl reimburse the Department the amount of $274,754.14 as payment for costs
incurred by the Department and its employees, consultants, and authorized contractors
relating to the conduct and oversight of response actions at Off-Site Properties through
June 26, 1999. Payment shal be made within 30 days of the effective date of this
Order, in the following manner: GE shdl remit payment in the form of a check or
money order made payable to the Commonwedth of Massachusetts with the dte
number SA 1-0563 printed on the face of the instrument, and shal forward such
payment to Robert Kalaghan, Director, Fiscd Management/Cost Recovery and
Adminidration, DEP/BWSC, One Winter Street, Boston, Massachusetts 02108.

Article XXI = Depatment Determination

For Off-Site Properties where response actions have been approved by the Department
prior to the effective date of this Order, the Department has determined that the
response actions taken or to be taken at such an Off-Site Property pursuant to this Orde:
or the July 2, 1990 Adminigtrative Consent Order ensure that there is no sgnificant risk
to human hedth or the environment at such property (or portion of such property) due
to the OHM addressed by such response actions and by an approved RAO Statement,
and that no further response actions will be necessary to achieve a condition of no
stgnificant risk for such OHM at such property (or portion of such property) thet is
subject to the RAO Statement, provided that:
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21.2.

21.3.

22.1.

(a)  such response actions are implemented and completed in accordance with this
Order or the duly 2, 1990 Adminigtrative Consent Order (as gpplicable) and all
gpplicable approvd letters and determinations issued by the Department, and a
Class A or Class B RAO Statement is gpproved by the Department; and

(b) if the gpproved RAO Statement relies upon an Activity and Use Limitation
(“*AUL™), such AUL is complied with.

For Off-Site Properties subject to this Order where the Department has not yet
approved response actions, this Order establishes a process intended to ensure that the
response actions to be approved for such Off-Site Properties will be protective of
human hedth and the environment.

In the event that, following approva of an RAO Statement for an Off-Site Property, the
Department becomes aware of new information that was not previoudy known or
expected and determines, based on such new information, that additiona response
actions are necessary under the MCP to protect human hedlth or the environment, this
Order provides a procedure by which the Department can require such response actions:

Artide XXII - Covenants Not To Sue and Resrvations of Rights

Except as provided in Paragraph 22.6 herein and subject to Paragraphs 22.3, 22.4, and
22.5 below, the Commonwesdlth of Massachusetts covenants not to sue or take
adminidrative action (other than the adminigtrative actions under this Order) againg GE,
whether on its own behaf or as parens patriae, pursuant to the statutes and common law
theories listed in subparagraph 22.1(2), to compd GE to implement, comply with, or fund
response actions or corrective actions or measures, or for smilar judicid or
adminigrative response-type injunctive rdief, or for recovery, reimbursement,
contribution, or equitable share of response cogts, with respect to OHM or waste materia
(regardless of the manner in which such OHM or waste materid may be listed, defined,
or characterized under the statutes or common law theories listed in subparagraph
22.1(a)) a any Off-Site Property, or portion of such property, a which: (i) GE is
performing or in the future is performing response actions pursuant to this Order or the
Jduly 2, 1990 Consent Order; or (ii) GE has performed response actions pursuant to this
Order or to the July 2, 1990 Consent Order but has not yet received a determination by
the Department regarding an RAO Statement; or (iii) the Department has approved or in
the future approves a Class A or Class B RAO Statement pursuant to this Order or the
July 2, 1990 Consent Order in accordance with the MCP; provided, however, that this
covenant shdl not become effective, as to any particular Off-Site Property, until the time
prescribed in Paragraph 22.4.

(a) The statutes and common law theories subject to the covenant in this Paragraph
22.1, and to the limitations set forth therein, are the following: Sections 107, 113,
and 310 of CERCLA; Sections1002, 1005, 1006, 1008, and 1009 of the Qil
Pollution Act; Section 7002 of RCRA; Section 20 of TSCA; Section 505 of the
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22.2.

Clean Water Act; Sections3A, 4, 44,5, 9, and 10 of M.G.L. c. 21 E and Section
11 of M.G.L. ¢.21E for violation or enforcement of such Sections 34, 4, 4A, 3, 9,
and 10; Section 4 of M.G.L. c. 21H; Sections 5, 7, and11D of M.G.L. c. 12;
Sections 42, 44, 46, and 53 of M.G.L. ¢.21; Sections 9 and 10 of M.G.L. c. 21C;
Sections142A, 1428, 160, 160B, and 162 of M.G.L. c. 111; Section 169 of
M.G.L. c. 111 for violation of Section 167; Sections 40, 40A, 42, and 90 of
M.G.L. c. 131; Section 7A of M.G.L. ¢. 214; Section 39G of M.G.L. c. 40;
Sections 59 and 59A of M.G.L. c. 91; and Sections 4, 9, and 11 of M.G.L. c. 93A
for violation of Section 2 (induding the implementing regulaions of the Satutes
liged in this subparagraph); and nuisance, trespass, negligence; strict lighility, or
redtitution.

Except as provided in Paragraph 22.6, and subject to Paragraphs 22.3, 22.4, and 22.5
below, the Commonwesdlth of Massachusetts covenants not to sue or take adminigtrative
action agang GE for civil or adminidrative pendties or civil fines with respect to OHM
or waste materid (regardiess of the manner in which such OHM or waste materia may

be listed, defined, or characterized under the statutes and regulations listed in
subparagraph 22.2(a)) at any Off-Site Property or portion thereof described in Paragraph
22.1(1)(111) for dleged violations of or noncompliance with the requirements listed in
subparagraph 22.2(a) based on information known to the Commonweslth as of the date of
lodging of the 1999 Consent Decree or on Attorney Generd Investigative Information.

(a) The requirements subject to this Paragraph 22.2 are:
(i) The 1990 Consent Orders;

(D) The corrective action permit issued by EPA to GE under the federd
Resource Conservation and Recovery Act, effective January 3, 1994; and

@)  M.G.L.c.21E;the MCP;, M.G.L. c. 21H; Sections 26-53 of M.G.L. C. 21;
M.G.L. c. 21C; Section 39G of M.G.L. c. 40; Sections 150A, 150B, 160,
162, and 170 of M.G.L. ¢. 111; Sections 40, 404, 42, and 90 of M.G.L.
c.131; M.G.L. c. 91; and M.G.L. ¢, 93A (induding the implementing
regulations of the statutes listed above and including, but not limited to,
aleged violations or noncompliance with respect to any report, response,
or submission by GE, or failure to make a report, response, or
submission).

{b) For purposes of this Paragraph 22.2, “information known to the Commonwedth
as of the date of lodging of the 1999 Consent Decreg” shdl mean the following:

(i) All information listed and described in Paragraph 166.b(iv)(A) of the 1999
Consent Decree insofar as such information relates to Off-Site Properties;
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22.3.

22.4.

(i)  All work plans, reports, correspondence, and other documents submitted
by GE to the Department regarding Off-Site Properties 30 or more days
prior to the lodging of the 1999 Consent Decree;

el

(i)  The results of any sampling or other investigations conducted by the
Department at or reating to Off-Site Properties and received by the
Department 30 or more days prior to the lodging of the 1999 Consent
Decree;

(iv)  Informaion submitted by EPA to the Department presenting the results of
sampling or other invedtigations conducted by EPA at or rdating to Off-
Site Properties, to the extent received by the Department 30 or more days
prior to the lodging of the 1999 Consent Decree; and

{(v)  Any other information received by the Department regarding Off-Site
Properties 30 or more days prior to the lodging of the 1999 Consent
Decree, not including Attorney Generd Invedtigative Information.

(©) For the purposes of this Paragraph 22.2, Attorney Genera Investigative
Information shal mean any information obtained by agents of the Crimina
Bureau of the Attorney Generd’s Office (including members of the
Massachusetts Environmental Strike Force) during the Attorney Generd’s
invegigation into the violaions aleged in the civil Complaint filed in Suffolk
Superior Court in Commonwedlth of Massachusetts v. Generd Electric Company
on - 1999, including but not limited to, witness interviews, testimony
before the Berkshire County Grand Jury, and documents marked as exhibits
before or documents obtained by subpoenaissued in the name of said Grand Jury;,
provided, however, that Attorney Generd Invedtigative Information shal not
include any such information to the extent that it is or was independently obtained

by the Department.

For each Off-Site Property, the covenants in Paragraphs 22.1 and 22.2 are conditioned on
the satisfactory performance a such property of the response actions in compliance with
this Order, and of the response actions required to be performed under the July 2, 1990
Consent Order following the date of lodging of the 1999 Consent Decree.

The covenants in Paragraphs 22.1 ahd 22.2 shdll take effect for each Off-Site Property -
upon the Department’s gpprova of a Remedia Action Work Plan (for properties subject

to Article VII of this Order) or a Remedy Implementation Plan (for properties subject to

Article VIII of this Order), or for those Off-Site Properties for which such a Remedia

Action Work Plan or Remedy Implementation Plan was approved by the Department

pursuant to the July 2, 1990 Consent Order prior to the effective date of this Order, upon

the Department’s receipt of the payment identified in Paragraph 20.2 or the effective date

of this Order, whichever is later. If, based upon the results of a Department-approved

Supplementd Investigetion Summary Report (or further Supplementa Investigation

Summary Report, if required) for properties subject to Article VII of this Order, or a



22.5.

22.6.

Department-agpproved Phase || Report for properties subject to Article VI of this Order,
no further response actions may be necessary to achieve a Class B RAQ, then this
covenant shdl take effect for each such property upon the Department’s gpprova of a
Class B RAQ Statement, or for those Off-Site Properties for which aClassB RAQO
Statement was approved by the Department pursuant to the July 2, 1990 Consent Order
prior to the effective date of this Order, upon the Department’s receipt of the payment
identified in Paragraph 20.2 or the effective date of this Order, whichever is later. In any
event, no covenant under Paragraph 22.1 or 22.2 shdl take effect until the Department
receives the payment identified in Paragraph 20.2.

For any Off-Site Property for which the Department has approved an RAQ Statement, the
covenants in Paragraphs 22.1 and 22.2 shdl apply to the extent (in terms of geographic
coverage and constituents covered) to which the Department has approved such RAO
Statement and supporting documentation, and shal not apply to condtituents or portions
of the property (if any) that were not the subject of the evaluations or other response
actions addressed by the RAO Statement and gpproved by the Department. Until
Department approval of the RAO Statement, the covenants in Paragraph 22.1 and 22.2
shdl apply to the extent (in terms of geographic coverage and condtituents covered) to
which the Department has approved the Remedia Action Work Plan or Remedy
Implementation Plan, as gpplicable.

The covenants in Paragraphs 22.1 and 22.2 shall not gpply to any matters other than those
expressy specified in those Paragraphs. The Department reserves, and this Order is

without prgudice to, any and dl adminigrative or judicid clams agans GE with respect
to any and dl other matters whatsoever, including but not limited to:

(a) Claims based on a failure to meet any requirement of this Order;

(b) Claims regarding properties or portions of properties not subject to this Order or
the July 2, 1990 Consent Order;

{c) Crimind  lidhility;

(d) Claims for falure to notify the Department of releases or threats of releases of
OHM;

{e) Claims for falure to adequatdly and completely respond to, or comply with,
requests for information issued by the Department, including, but not limited to:
(i) failure to produce complete and timely information and records to the
Department with regard to the trangportation, transfer, or digposd of Fill, debris,
or other materid from the GE Facility; or (ii) making, or causng any person to
make, fase, inaccurate, incomplete, or mideading statements with regard to the
trangportation, transfer, or disposa of Fill, debris, or other materid from the GE
Fadlity;
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22.7

6

(h)

()

Claims based on GE's liahility for violations of federd or state law which occur
after the lodging of the 1999 Consent Decree (including, but not limited to,
violations by GE of arecorded AUL at an Off-Site Property), subject to Paragraph
16.3,

Claims for naturd resource damages arising from Off-Site Properties under
Section 107 of CERCLA, Section 5 of M.G.L. ¢. 21E, or other federdl or state
laws authorizing such dams,

Claims for damage to a property interest owned by the Commonwedth at an Off-
Site Property; provided, however, that nothing in this subparagraph 22.6(h) shall
be read as reserving a clam for which the Commonwedth has given a covenant
pursuant to Paragraphs 22.1 and/or 22.2;

In the event that GE brings any action againg the Commonweslth relating to any
Off-Site Property, or portion thereof, that is not subject to the covenants in
Paragraph 22.7, dl clams, counterclams, defenses, or causes of action against
GE that arise out of such action by GE; provided, however, that nothing in this
ubparagraph shdl limit the right of GE to assart any defense to such clam or
cause of action; and

Claims regarding those Off-Site Properties, if any. subject to Paragraph 7.1(a) of
this Order.

Nothing in this Paragraph 22.6 shall be deemed to affect the covenants granted by the
Commonwedlth to GE in the 1999 Consent Decree or in the Settlement Agreement and
Consent Judgment in Commonwedth of Massachusetts v. Genera Electric Company
[add citation].

Subject to the provisions of Paragraphs 22.8, 22.9, and 22.10, GE hereby covenants not to
sue and agrees not to assert any claims or causes of action againgt the Commonwedth of
Massachusetts with respect to OHM or waste materid a any Off-Site Property. or portion
thereof, described in Paragraph 22.1(i)-(iii). The claims or causes of action covered by
this Paragraph 22.7 include, but are not limited to:

(@)

(®)

{c)

Any direct or indirect clam for rembursement, recovery, contribution or
equitable share of response costs pursuant to M.G.L. ¢. 21E;

Any clams under Section 107 or 113 of CERCLA, Section 7002 of RCRA,

Section SO4 of the Clean Water Act, or Sections 1002, 1005, 1008, 1009, or 1015
of the Oil Pollution Act, or based on nuisance, trespass, negligence, drict lighility,
or reditution;

Any clams arisng out of response actions a such Off-Site Properties, including

claims basad on the Department’s sdlection or performance of response actions,
oversight Of response actions, or approval of plans for such response actions; and
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{d)  Any clam under the United States Congtitution or the Massachusetts Condtitution
for “takings”

22.8. Nothing in Paragraph 22.7 shdl be construed to preclude GE from pursuing dispute
resolution under Article XV of this Order, or from submitting comments to any agency of
the Commonwedth or chalenging rules, regulations, or permits issued by any such
agency.

22.9.  Nothing contained in Paragraphs 15.1 or 22.7 or elsewhere in this Order (except as
otherwise provided in Paragraph 24.1) shdl be construed as a waiver by GE of any rights
which GE may have to pursue any.remedies which GE may be entitled to under
applicable law to challenge any determination by the Department under this Order,
including, but not limited to, any right that GE may have under gpplicable law to seek
judicid review or rdief. Smilarly, nothing in this Paragraph 22.9 shal be condrued as a
recognition by the Department that GE has any such rights, or as a waiver by the
Department of its right to take a contrary position.

22.10. GE reserves, and this Order is without prgudice, to the following:

(a) Any right by GE to submit and pursue cdlams regarding requests for information
on any subject under M.G.L. ¢. 66 (Public Records Act);

{(v)  Any and dl rights by GE to defend againg a request for information or
adminidrative subpoena submitted by, and/or an action related to such request for
information or subpoena brought by, the Commonwedth under State law,
including but not limited to Section 8 of M.G.L. c. 21E;

(c) In the event that the Commonwedth brings an action againg GE for natura
resource damages at or reating to any Off-Site Property, or for damage to such a
property owned by the Commonwedith, or any other action againg GE rdating to
any Off-Site Property, or portion thereof, that is not subject to the covenants in
Paragraphs 22.1 and/or 22.2, all claims, counterclaims, defenses, or causes of
action againg the Commonwedth that arise out of such action by the

Commonwedth; provided, however, that nothing in this subparagrgph shdl limit
the right of the Commonwedth to assert any defense to such clam or cause of
action; and

(d) Any clams or defenses rdating to the adminigtration or enforcement of a
recorded AUL at any Off-Site Property that GE may otherwise have under Sate

law, in its capacity as the grantor of such AUL or as owner of such property,
againg an agency of the Commonwedth in its capacity as grantee of such AUL.

Nothing in this Paragraph 22.10 shal be deemed to affect the covenants granted by GE to
the Commonwedlth in the 1999 Consent Decree.
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22.1.1n any subsequent adminidtrative or judicia proceeding initiated by the Commonwedth

23.1

23.2.

23.3.

23.4.

24.1.

25.1.

25.2

agang GE, or by GE againgt the Commonwedth, for injunctive relief, recovery of
response costs, or other appropriate relief relating to Off-Site Properties or to other
properties where waste materids from the GE facility have come to be located, neither
GE nor the Commonwedth shdl assert or maintain any defense or cdlaim based upon the
principles of waiver, res judicata, collatera estoppel, issue preclusion, dam-splitting, or
other defenses based upon any contention that the claims raised by the Commonweslth or
GE were or should have been raised and resolved in this Order; provided, however, that
nothing in this Paragraph 22.11 affects the enforceahility of the covenants not to sue
(both by the Commonwedlth and by GE) set forth in this Article XXII.

Artide XXIII - Waiver

Failure on the part of the Department to complain of any action or non-action on the
pat of GE shal not condtitute a waiver by the Department of any rights hereunder.

No waiver by the Department of any of the provisons herein shal be consirued as a
walver of any of the other provisons herein.

A waver a any time of any of the provisons herein shdl not be construed as a waiver
a any subsequent time of the same provisons.

The consent or approva by the Department of any action by GE shall not constitute
consent or gpprova by the Department of any subsequent smilar action.

Article XXIV-Waver of Adjudicatorv Hearing

GE hereby consents to the issuance of this Order and therefore waives any right to an
adminidrative hearing, a tentative decison, judicid review, rehesting, reargument, and
reconsderation of this Order, and to notice of any such rights of review, with respect to
the terms and issuance of this Order.

Artide XXV -~ Limitaion

This Order shdl not congtitute or be construed as an admission, an estoppel, or a waiver
of defense by GE, or as an adjudication or finding on any issue of fact or law in any
proceeding other than in an action by the Commonwealth of Massachusetts or the
Department arisng from the violation of any term or condition of this Order.

Nothing in this Order shdl modify or in any way afect GE’s obligetion to notify the

Department of releases or threats of releases of OHM as required by M.G.L. Chapter
21E and the MCP.
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25.3

26.1.

27.1

28.1.

2X.2.

29.1.

This Order shdl not limit or be condrued as limiting in any way the gpplicability of any
law (including M.G.L. c.2 1 E or the MCP) to any property, or portion thereof, or to any
chemical condtituents, that are not regulated by this Order, or to properties, if any,
subject to Paragraph 7.1{(a) of this Order. This limitation is not intended to restore any
clams covered by the Commonwedth’s covenants in Article XXII herein.

Article XXVI - Multiple Copies

This Order shall be executed in two counterparts, each of which shall be deemed an
original, but each of which shal congtitute one and the same document.

Article XXVII - Severability

If any of the terms or provisons of this Consent Order or the application thereof to any
person or circumstance shdl, to any extent, be invalid or unenforceable, the remainder
of this Consent Order, or the application thereof, shal not be affected thereby, and each
remaining term and provision shal be vaid and enforcegble to the fullest extent
permitted by law.

Article XXVIII « Termination

The obligations of GE under this Order shal terminate upon the earlier of the
following: (a) written agreement between the Department and GE that dl response
actions required by or pursuant to this Order have been completed, or (b) 15 years from
the effective date of this Order; provided, however, that any such termination shall not
aoply to any property for which GE had previoudy obtained credible evidence of Fill
from the GE Facility and therefore had begun the process set forth in Article VII or
VIII of this Consent Order, as to which properties termination of GE's obligations
under this Order shdl take effect upon the Department’s gpprova of the RAD
Statement.

Following termination of GE's obligations under this Order, the rights and obligations
of the parties shdl be governed by dl gpplicable laws and regulations, including the
MCP to the extent applicable; provided, however, that the covenants in Article XXII of
this Order shal survive such termination in accordance with the terms of Article XXII.

Article XXIX . Effective Date

This Order will be effective upon the date of the sgnature of a duly authorized
representative of the Department as set forth below.

Artide XXX - Raificaion
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Consented To By:

Generd Electric Company

100 Woodlawn Avenue

Aittsfield, MA 01201

| certify that | am duly authorized to enter into this Consent Order on behdf of:
Generd Electric Company:

By: Date:
Sgnature

Print Name

Federal Employer 1d. Number

Its:

Title

Ordered By:
The Department of Environmental Protection
Hereunto duly authorized

By: Date:
Signature

Print Name

Title
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Approved as to Article XXI1 (Covenants Not To Sue and Reservations of Rights) by:
Office of Attorney General, Commonwedlth of Massachusetts

Hereunto duly authorized

By: Date:
Sgnature

Print Name

Title

A



